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May 20, 2020 

Alan Ritchey 
ODFW Fish Screening Task Force 
Oregon Department of Fish and Wildlife 
Salem, OR 97302 
 

The Tualatin River Watershed Council (Council) supports approval of the mitigation waiver proposed by the Joint 
Water Commission (JWC).   

It is our understanding that the JWC is requesting a fish screening waiver from the Oregon Department of Fish 
and Wildlife. Their proposal to remove two culverts on Bateman Creek are far superior to the alternative to 
requiring screening improvements at their pumping station.  

The Council was formed in 1993 and is comprised of 23 stakeholder representatives. We aim to proactively 
foster better community stewardship and understanding of the Tualatin River Watershed resources, we work to 
address issues and ensure resilient and sustainable watershed health, functions, and uses. The JWC has long 
been a supporter and active participant in the Council.  

The Council has previously been active in Bateman Creek.  In 2006, the lowest fish passage barrier was removed 
and replaced with a bridge.  Before and after photos can be found on the Council’s website: 
http://trwc.org/projects/fish-passage-improvement/. 

Following this success, the Council submitted an OWEB grant to replace the next two culverts. Unfortunately 
that funding request was not fulfilled and those passage barriers have remained.  We are excited by the 
opportunity for the JWC to remedy this need in the basin that was identified over 15 years ago.  

These two culverts were specifically identified in the Council’s 2015 Gales Creek Restoration Action Plan.  The 
proposed project directly supports three of the outlined Restoration Goals and Strategies. Namely, to address 
passage barriers (Goal 1), restore habitat through large wood placement (Goal 2), engaging private landowners 
(Goal 5).  Specific focus was given to the Middle Gales Creek watershed to provide summer juvenile rearing 
habitat.  These two sites are on the Council’s priority restoration list. Removal of these passage barriers better 
supports the Council’s goals and the needs of the Gales Creek watershed, than infrastructure improvements at 
the JWC’s pumping plant.  

Regards, 

 

Scott McEwen 
Executive Director 

http://trwc.org/projects/fish-passage-improvement/
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        June 3, 2020 

 

Alan Ritchey 

ODFW Fish Screening Task Force 

Oregon Department of Fish and Wildlife 

Salem, OR  97302 

Alan.D.Ritchey@state.or.us 

 

 

RE:  Joint Water Commission request for a fish screening waiver at the Spring Hill Pumping 

Plant, Tualatin River  

 

Dear Mr. Ritchey,  

 

WaterWatch has a number of concerns with the Joint Water Commission’s request for a fish 

screening waiver at the Spring Hill Pumping Plant (SHPP).   We offer the following initial 

comments for Task Force consideration at its upcoming June 5
th

 meeting.  

 

1. We do not believe ODFW’s reliance on ORS 498.316 to allow an exemption to fish 

screening is appropriate.  ORS 498.316 allows an exemption to the statutory requirement 

to install screening devices.  In this case, screening is already a requirement at the Spring 

Hill Pumping Plant (SHPP) and fish screens are present.  That these screens have fallen 

into disrepair and/or otherwise do not meet NMFS standards does not negate the fact that 

screening has long been required at SHPP, including, importantly, as a condition of use 

of a number of the water rights that pump from SHPP.  It is also important to note that the 

JWC’s water right S-54737 has a condition that makes clear that any increase in pumping 

at the SHPP will necessitate the need to upgrade fish screens to be consistent current 

standards.  ORS 498.316 does not grant ODFW authority to get around existing 

conditions of use on water rights.  We would also note that ORS 498.306(8) is very clear 

that once screening at a diversion of 30 cfs or more has been installed, the person who 

diverts the water is responsible for all maintenance.  There is no exemption to this 

requirement.   

 

2. Even if ORS 498.316 were to apply to the repair and/or maintenance of fish screens at a 

diversion that already required screening, ORS 498.316 only allows exemption if other 

provisions are provided that are adequate for the protection of the game fish in the body 

of water from which water is being diverted.  We have two observations in relation to this 

statutory requirement.  First, the SHPP is on the Tualatin River but the applicant is 

proposing mitigation on Bateman Creek.  While Bateman Creek is tributary to the 

Tualatin, it cannot be said to be the same body of water. Thus, the proposed mitigation 

would not meet the statutory requirement.   And second, the statutory definition of “body 

of water” under the fish screening statutes is focused largely on artificial bodies of water, 

namely irrigation ditches, reservoirs, stock ponds or other artificially created structures or 

impoundments.  ORS 498.306(15)(b).   The construct of this definition tied to the 
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screening statute exemption lends to the argument that the exemption only applies if 

another provision is provided to protect game fish directly at the “body of water” (e.g. 

artificial structure) that is the diversion structure.   

 

3. While not raised in the materials, an exemption under ORS 498.306(13) would also not 

be appropriate.  We could find no information that would allow the ODFW to come to 

the conclusion that screening would not prevent appreciable damage to fish, be 

technically infeasible or create undue financial hardship.  

 

4. The ODFW review does not adequately consider federal representations and/or 

recommendations made in regards to fish screening at the SHHP.  Both the Biological 

Assessment of the USBR Future Operations and Maintenance in the Tualatin River Sub 

basin (2009 BA) and the 2014 Biological Opinion on the Tualatin Project (4014 BiOp) 

speak to the need to address screening problems at SHPP.   For instance, the BA 

references potential fish screen improvements throughout the document, the implication 

being that modification of the pumping plant’s function and facilities was something that 

was being studied, investigated and discussed and that decisions as to a path forward 

would likely come to fruition within ten years of the BA (roughly 2019- 2020).   E.g. see 

2009 BA at 10, 26, 143.  Similarly, the 2014 BiOp included a reasonable and prudent 

measure which reads:  Minimize incidental take by applying permit conditions to 

adequately maintain screen water intake facilities. 2014 Tualatin Project BiOp at 43.   

The BiOp’s Conservation Recommendation on Intake Screening recommends that 

Reclamation initiate a process working with TVID to ensure all water intake facilities 

that use Tualatin Project stored water are screened in compliance with NMFS criteria.  Id. 

It is unclear from the materials provided where things stand currently in these 

discussions, this is something that should be thoroughly investigated before ODFW 

considers a fish screening waiver at SHPP.  JWC documents also corroborate the fact that 

fish screening was expected to occur, see e.g. JWC Water Treatment Plant Facility Plan, 

Jan 2017 (updated April 2018).   All in all, the application materials paint an incomplete 

picture of the past consideration and expectations that fish screens would be upgraded.    

 

5. Information in the application packet is misleading as to SHPP ownership, which is 

identified in application materials USBR only.  Both the 2014 BiOp and the 2009 BA 

note that the SHPP is a shared facility.  It allows diversion of both stored water (aka 

project water) and natural flow.  As we understand it from federal documents, the JWC 

owns four pumps at this facility that, while interrelated, are independent of the BOR 

pumps.  This information is relevant to analysis of claims that the JWC is somehow 

should be absolved from providing screens because of federal ownership and/or that fish 

screening should be exempted because the USBR does not have funds allocated to 

upgrading fish screens.  

 

6. The mitigation is not adequate to warrant an exemption.  The SHPP is a very large 

diversion structure that withdraws up to 143 cfs of water on a stream that supports 

federally listed fish. The application materials note that the JWC has offered mitigation in 

the form of culvert removal on Bateman Creek (two crossings). Culvert removal on 

Bateman Creek has and is already a focus of conservation measures.  The Tualatin River 



                 

               

 
 

Watershed Council and partners have already successfully removed the two lower 

culverts (OWEB grants).  Project documents note that the partnership hoped to “tackle 

other upstream crossings in the future” (two remaining).  See  

http://trwc.org/wp-content/uploads/2013/04/Story-about-Bateman-Creek-Bridge-

Project.pdf  As a general matter, it does not seem consistent with the intent Oregon’s fish 

screening laws and policies to allow an exemption (especially for a diversion of this 

magnitude) for mitigation measures that likely would take place anyway.   

 

7. The application materials rely on the premise that BOR does not have the funds currently 

to provide fish screening as a rationale to exempt screening.  There is no documentation 

provided to back this claim, or to show that the BOR would not be able to procure funds 

going forward.  Moreover, the EA notes that the BOR was in discussions about cost share 

opportunities with the water right holders that utilize their pumps. This was not 

adequately flushed out in materials.   

 

In conclusion, we would urge the Fish Screening Task force to deny this request.  A diversion of 

this magnitude on a stream that supports federally listed fish should be required to provide 

screens to NMFS specifications.  The JWC has long known this would be required as it is a 

condition of existing water rights, and would be expected of any new water right.   

 

As the state agency charged with protecting Oregon’s  fish and wildlife, ODFW should not take 

action that will allow the continued take of a federally listed species but instead should be 

requiring screens that will help protect these fish from harm.   

 

Thank you for the opportunity to comment.  

 

Sincerely,  

 
 

Kimberley Priestley 

Sr. Policy Analyst 

kjp@waterwatch.org 

 

 

\ 
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